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Issues in Software License Agreements & Negotiations

By Peter John Frazza, Esq.

t a recent three-day software licens-

ing and negotiating seminar that |

conducted, numerous issues were

discussed in great detail. At the end
of the seminar, attendees asked me to pre-
pare a “Top 10 List” for their future refer-
ence. It is thus my great pleasure to present
Peter Frazza’s “Unabashed Top 10 Software
Licensing Issues List,” which had to be in-
creased to a “Top 12 List.”

pany with complete indemnification for
all intellectual property claims and all

claims relating to bodily injury.

7. Make sure that the Limitation of Liability
provision is not applicable to (a)
breaches of the Confidentiality provision,
(b) breaches of the representation that
the software has no disabling device,

and (c¢) the Indemnification provision.

8. Include an Internal Dispute Resolution

This Top 10 _ _
Li i 1. The “Licensee” must be defined very
ist will lead carefully.
to other
. T 2. The permissible Scope of
Importan Use provision must be broad
issues when enough to cover all aspects
: of how your company trans-
draftmg o1 acts business in its ordinary
negotiating course, including allowing the nec-
software essary third parties to use, access
i - and benefit from the software.
icensin
agreements. 3. Insist that Addenda not be used. If modifi-

cations must be made to the base agree-
ment (and | strongly suggest that all com-
panies use their own form software li-
cense agreement) then incorporate those
changes into the base agreement.

4. Procure all necessary Representations
and Warranties, which includes a Repre-
sentation and Warranty that there is no
disabling device in the software.

5. Make sure that all Maintenance and Sup-
port obligations of the Licensor are
spelled out in detail in the software li-
cense agreement.

6. Make sure that the Indemnification provi-
sion is broad enough to provide your com-

provision which must be utilized
before either party can commence
an arbitration or litigation proce-
dure.

9. Make sure that the software
license agreement is very clear
as to how and when such

agreement can be terminated,

you have a perpetual license,

that termination does not affect your
perpetual grant.

10.Include as many definitions for key
terms as possible.

11. Make sure that the audit provision is fair
and equitable.

12. Make sure that, if necessary, the soft-
ware license agreement addresses parti-
tioning the computers and servers; dual
processing and the number of instances
that are allowed.

If you thoroughly address and discuss the
above twelve issues, they will necessarily
lead to the other important issues that also
need to be addressed. m
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Software Licensing Seminars
Keys to Negotiating Better Software Contracts

2009 NEW YORK, NEW YORK
January 28 Advanced Negotiating Seminar
January 29 & 30 Software Licensing Seminar
Crowne Plaza Times Square Manhattan
1605 Broadway
New York, NY 10019

2009 LAS VEGAS, NEVADA
March 25 Advanced Negotiating Seminar
March 26 & 27 Software Licensing Seminar
The Westin Casuarina Hotel, Casino & Spa
160 E. Flamingo Road
Las Vegas, NV 89109

Pricing:
1-day Advanced Negotiating Seminar $795
($295 with 2-day seminar)

2-day Software Licensing Seminar $1,495
($1,295 for each additional person from same organization)

CALL 1-973-379-4800 to register
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